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Attorneys for Steven R. Bailey, Chapter 7 Trustee 
 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF UTAH 

In re: 

 
EMPIRE SOLAR GROUP, LLC, 

Debtor. 

Bankruptcy No.21-23636 

Chapter 7 

Honorable Joel T. Marker  
[Filed via ECF] 

 
MOTION PURSUANT TO 11 U.S.C. §§ 105(a) AND FEDERAL RULES OF 

BANKRUPTCY PROCEDURE 9014 AND 9019, FOR ENTRY OF AN ORDER 
APPROVING A SETTLEMENT AGREEMENT AND MUTUAL RELEASE OF CLAIMS 

BETWEEN THE TRUSTEE, ON THE ONE HAND AND OKIIREVE INC. ON THE 
OTHER HAND 

 
 

MOTION 

Pursuant to 11 U.S.C. §§ 105(a) and Federal Rules of Bankruptcy Procedure 9014 and 

9019, Steven R. Bailey (the “Trustee”), in his capacity as Chapter 7 trustee of the estate of 

Empire Solar Group, LLC (the “Debtor”), through counsel, hereby moves (the “Motion”) the 
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Court for the entry of an order approving the form and substance of the Settlement Agreement 

and Mutual Release of Claims (the “Agreement”) attached hereto as Exhibit “1,” which 

Agreement is between the Trustee, on the one hand, and Okiireve Inc.(“Okiireve”), on the other 

hand, to settle and resolve possible avoidance claims asserted against Okiireve. 

 The Agreement was executed by the Trustee and Okiireve on July 21, 2022, but it is only 

effective if its terms are approved by the Court pursuant to this Motion.  In summary, the 

Agreement provides for a Settlement Payment from Okiireve in the amount of $90,000.00 in 

settlement of the estate’s claims related to certain prepetition payments the Debtor made to 

Okiireve within the 90-day period prior to its petition date (the “Preference Period”) and any 

other claims that the Trustee might have (such as fraudulent transfer claims) that the Trustee 

might have against Okiireve related to additional transfers made before the Preference Period.   

Further, both the Trustee and Okiireve will release and discharge one another from all further 

claims and causes of action relating to the transfers or other matters related to the Debtor’s 

Bankruptcy Case (other than future claims, if any, for breach of the Agreement).  As part of the 

Agreement, and assuming its approval, Okiireve will receive an allowed general unsecured claim 

under Section 502(h) in the amount of the Settlement Payment. 

MEMORANDUM OF LAW 

I. JURISDICTION AND VENUE. 

1. The Court has jurisdiction respecting the Motion and the relief requested herein 

pursuant to 28 U.S.C. §§ 1334 and 157. 
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2. The Motion presents a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A), 

(I), (N) and (0). 

3. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The legal predicates for the relief sought in the Motion are 11 U.S.C. § 105(a), 

and Rules 9014 and 9019 of the Federal Rules of Bankruptcy Procedure. 

II. FACTUAL BACKGROUND. 

5. The Debtor commenced the above-captioned chapter 7 bankruptcy proceeding 

(the “Bankruptcy Case”) on August 22, 2021 (the “Petition Date”) by filing a voluntary 

petition for relief under chapter 7 of title 11 of the United States Code (the “Bankruptcy 

Code”).  

6. The Trustee is the duly qualified and acting Chapter 7 trustee in the Bankruptcy 

Case. 

7. Prior to the Petition Date, but within the two-year period prior to the Petition 

Date, the Debtor obtained four loans from Okiireve (the “Prepetition Loans”), and made 

payments on such Prepetition Loans. 

8. As of the Petition Date, the Debtor had repaid all of the Prepetition Loans. 

9. The Debtor’s records indicate that, during the Preference Period, the Debtor made 

eight separate payments to Okiireve on the Prepetition Loans, each in the amount of $38,666.67, 

for total payments to Okiireve during the Preference Period of $309,333.36 (the “Preference 

Period Transfers”). 
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10. The Trustee asserts that some or all of the Preference Period Transfers are 

avoidable and recoverable from Okiireve pursuant to Sections 547 and 550 of the Bankruptcy 

Code.  

11. The Trustee further asserts that Okiireve may have liability to the estate for the 

return other transfers made by the Debtor during the two-year period prior to the Petition Date 

pursuant to Sections 544 and/or 548 and 550 of the Bankruptcy Code (the “Two-Year 

Transfers” and, together with the Preference Period Transfers, the “Prepetition Transfers”). 

12. Okiireve asserts that some or all of the Preference Period Transfers are protected 

from avoidance and recovery because they were made and received in the ordinary course of 

business within the meaning of Section 547(c)(2) of the Bankruptcy Code.  Okiireve further 

asserts that the Two-Year Transfers are not avoidable or recoverable because Okiireve provided 

reasonably equivalent value for such transfers in the form of satisfaction of antecedent debt. 

13. The Trustee and Okiireve have engaged in settlement negotiations concerning the 

Prepetition Transfers and the various claims and defenses that may relate thereto. 

14. As a result of those settlement negotiations, the Trustee and Okiireve  have 

reached an agreement, whereby (a) Okiireve will pay the Trustee, for the benefit of the Estate, 

the amount of NINETY THOUSAND AND 00/100 DOLLARS ($90,000.00) (the “Settlement 

Payment”) in full and final satisfaction of all claims related to all Prepetition Transfers, (b) 

Okiireve will receive an allowed general unsecured claim under Section 502(h) in the amount of 

the Settlement Payment, and (c) both the Trustee and Okiireve will release and discharge one 
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another from all further claims and causes of action related to the Prepetition Transfers  (with 

Okiireve being released only upon full payment of the Settlement Payment).  

III.  RELIEF REQUESTED. 

15. By this Motion, the Trustee respectfully asks the Court to enter an order 

approving the Agreement and ratifying the Trustee’s execution of the Agreement on behalf of the 

estate, pursuant to 11 U.S.C. § 105(a) and Federal Rules of Bankruptcy Procedure 9014 and 

9019. 

16. The Trustee believes the Agreement is in the best interest of estate and its 

creditors.  The Trustee further believes he has exercised sound business judgment in entering 

into the Agreement. If the Agreement is approved, the bankruptcy estate will receive 

$90,000.00 in unencumbered funds. 

17. Typically, in considering whether to approve a settlement of claims brought by 

the bankruptcy estate, courts consider the four factors outlined in In re Kopexa Realty Venture 

Co., 213 B.R. 1020, 1022 (10th Cir. BAP 1997).  Those factors are (a) the probability of success 

in the litigation, (b) the difficulties to be encountered in collection, (c) the complexities and 

expense of the litigation involved, and (d) the interests of creditors in proper deference to their 

reasonable views.  

18. Further, settlements are favored in bankruptcy.  See In re Southern Medical Arts 

Co. Inc., 343 B.R. 250 (10th Cir. BAP 2006); In re Kaiser Steel Corp., 105 B.R. 971, 978 (D. 

Colo. 1989).  Appellate courts have held that a bankruptcy court’s approval of a compromise 

must be affirmed unless the court’s determination is either (1) completely devoid of minimum 
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evidentiary support displaying some hue of credibility, or (2) bears no rational relationship to the 

supportive evidentiary data.  Id.  The underlying test for the bankruptcy court’s approval of a 

settlement is whether the trustee’s actions are “within the universe of reasonable actions,” not 

whether pressing onward might produce more funds.  See In re Mailman Steam Carpet Cleaning 

Corp., 212 F.3d 632, 636 (1st Cir. 2000), cert denied, 531 U.S. 960, 121 S.Ct. 385, 148 L.Ed.2d 

297 (2000); see also In re CS Mining, LLC, 574 B.R. 259, 273 (Bankr. D. Utah 2017). 

19. Considering the four Kopexa Realty factors, the Trustee believes the Agreement is 

fair, equitable, and in the best interests of the estate and creditors, and that the Agreement should 

be approved.   

20. As an initial matter, the Trustee does not believe that the entire amount of the 

Prepetition Transfers can be avoided and recovered under Section 547.  The total amount of 

the Preference Period Transfers is $309,333.36 based upon eight (8) transfers each in the 

amount of $38,666.67.  But the Trustee believes that four (4) of the eight (8) transfers are 

likely fully protected, with the remaining four (4) transfers, totaling $154,666.68, being the 

transfers for which there is a fair ground for disagreement.  Further, while the Trustee has 

raised the question of whether the Two-Year Transfers could be avoided as fraudulent 

transfers under Section 548 (based in part on the very high interest rate associated with 

Okiireve’s loans), Okiireve has pointed out that all transfers made by the Debtor were in 

satisfaction of legitimate loans and that, at least generally speaking, satisfaction of an 

antecedent debt constitutes value for purposes of a constructive fraudulent transfer claim.        

21. Given the claims and defenses and the various facts that have been exchanged 
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by the parties, the Trustee believes that a settlement payment to the estate of $90,000.00 is a 

very favorable result, particularly because the Trustee has not even had to file a lawsuit 

against Okiireve to obtain the settlement.  This settlement will eliminate any need for the 

estate to incur litigation expenses.  It also will result in payment of a substantial amount to the 

estate in very short order instead of payment at a later date after litigation has concluded 

(assuming the Trustee were to prevail in such litigation).  The Trustee also is unaware of any 

basis he would have to recover his attorneys’ fees and costs incurred from having to litigate 

against Okiireve, in the event litigation were commenced.  Thus, the first Kopexa factor 

weighs heavily in favor of approval of the Agreement.   

22. While Okiireve appears to be a solvent and ongoing business enterprise, the 

Trustee has no independent knowledge as to the financial viability of Okiireve and cannot 

calculate the difficulty in collecting a judgment against Okiireve if one were obtained.  The 

Trustee assumes he could collect a judgment against Okiireve if one were entered.  But even if 

the Trustee would not have difficulty collecting a judgment, payment of that judgment would 

only occur in the future after litigation has concluded.  Further, depending upon the amount of 

the judgment and the basis for it, Okiireve could seek to appeal the judgment, further delaying 

the Trustee’s recovery on these claims.  The Agreement, however, provides for payment to the 

estate no later than August 26, 2022 (assuming court approval before then).  In short, the Trustee 

views the second Kopexa factor as either neutral or favoring approval of the Agreement 

because, even if he obtained a judgment and even if there are no issues with collectability, the 

attorneys’ fees and costs expended in order to obtain the judgment would need to be taken into 
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account and so would the delay in collection. 

23. The settlement also avoids any need for the Trustee to litigate against Okiireve.  

Absent the settlement, the Trustee would need to commence an adversary proceeding, engage 

in discovery, and then either file and successfully prosecute a summary judgment motion 

addressed to Okiireve’s affirmative defenses, or those affirmative defenses would need to be 

tried. As part of that litigation, the Trustee would need to retain and pay an expert to at least 

provide opinions on (a) whether payments during the Preference Period were in the ordinary 

course either subjectively or objectively, and (b) whether payments made outside the 

Preference Period but during the two-year fraudulent transfer payment were for reasonably 

equivalent value given the interest rate and other terms of Okiireve’s loans to the Debtor.  In 

short, litigation with Okiireve would require the expenditure of additional resources.  If the 

Agreement is approved, of course, then litigation with Okiireve and all of the expenses 

associated with such litigation will be completely avoided.  That is a substantial savings to the 

bankruptcy estate.  Thus, the third Kopexa factor weighs heavily in favor of approval of the 

Agreement. 

24. Finally, the interest of creditors in this case is to recover assets at a reasonable 

cost, in light of the circumstances.  Under the Agreement, the estate will receive $90,000.00 in 

unencumbered funds in short-order.  Given the facts underlying the transactions between the 

Debtor and Okiireve, and Okiireve’s likely defenses, the settlement is a fair result, particularly 

given that no funds will need to be expended in formal litigation to obtain these funds.  This is a 

meaningful recovery for the estate, and it has been obtained without having to needlessly incur 
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substantial administrative expenses.  Thus, the fourth Kopexa factor also weighs in favor of 

approval of the Agreement. 

25. Based upon the foregoing, the Trustee believes in his business judgment that the 

settlement he has negotiated with Okiireve should be approved.  In the Trustee’s view, this is a 

fair and reasonable settlement.  See, e.g., Shaw v. Anderson (In re Anderson), 2006 Bankr. 

LEXIS 4420, at *23 (Bankr. D. Utah August 14, 2006) (noting that the Court’s obligation under 

Rule 9019 is to “‘canvass the issues and see whether the settlement falls below the lowest point 

in the range of reasonableness’ in order to determine whether the settlement is ‘fair and 

equitable’ and in the best interests of the estate”) (citations omitted). 

WHEREFORE, based upon the foregoing, the Trustee respectfully asks the Court to (a) 

approve the Agreement, (b) and grant the Trustee such other and further relief as the Court 

deems just and proper.  For the Court’s convenience, a proposed Order approving this motion is 

attached hereto as Exhibit “2.” 

DATED this 22nd day of July, 2022. 

     RAY QUINNEY & NEBEKER P.C. 
 
 
/s/ Michael R. Johnson     
Michael R. Johnson  
Counsel for the Trustee 
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CERTIFICATE OF SERVICE 
 
 I certify that on July 22, 2022, the foregoing document was electronically filed with the 

Court and therefore served via ECF upon the following: 

• B. Scott Allen     coley@mvmlegal.com 
• Rod N. Andreason     randreason@kmclaw.com, mkowalczyk@kmclaw.com 
• Steven R. Bailey tr     karen@baileylaw.org, UT06@ecfcbis.com 
• Megan K Baker     baker.megan@dorsey.com 
• Matthew M. Boley     mboley@ck.law, klopez@ck.law 
• Daniel K. Brough     dbrough@btjd.com, hollyv@btjd.com;docketing@btjd.com 
• Ryan C. Cadwallader     rcadwallader@kmclaw.com, twhite@kmclaw.com 
• Deborah Rae Chandler     dchandler@aklawfirm.com 
• P. Matthew Cox     mw@scmlaw.com, ec@scmlaw.com 
• Douglas Farr     dfarr@buchalter.com, docket@buchalter.com 
• Bryan T. Glover     bryan.glover@stoel.com, lisa.petras@stoel.com 
• Michael F. Holbein     mholbein@sgrlaw.com 
• Armand J. Howell     armand@hwmlawfirm.com, 

armand@ecf.courtdrive.com;meghan@ecf.courtdrive.com 
• Chad Johnson     chad@idahojobjustice.com, 

dunja@idahojobjustice.com;robyn@idahojobjustice.com;kati@utahjobjustice.com 
• Michael R. Johnson     mjohnson@rqn.com, docket@rqn.com;ASanchez@rqn.com 
• David H. Leigh     dleigh@rqn.com, ASanchez@rqn.com;docket@rqn.com 
• Christopher J Martinez     martinez.chris@dorsey.com 
• Jason A. McNeill     mcneill@mvmlegal.com, coley@mvmlegal.com 
• Blake D. Miller     bmiller@aklawfirm.com, 

millermobile@gmail.com;miller.blaked@gmail.com 
• Stuart J. Miller     sjm@lankmill.com 
• Gregory S. Moesinger     gmoesinger@kmclaw.com, tsanders@kmclaw.com 
• Austin Nate     anate@rqn.com, ajohnson@rqn.com 
• Darren B. Neilson     dneilson@parsonsbehle.com 
• Mary E. Olsen     molsen@thegardnerfirm.com 
• Ellen E. Ostrow     eostrow@foley.com, 

docketclerk@stoel.com;michelle.smock@stoel.com 
• Mark C. Rose     mrose@mbt-law.com, markcroselegal@gmail.com 
• Brian M. Rothschild     brothschild@parsonsbehle.com, 

ecf@parsonsbehle.com;docket@parsonsbehle.com 
• Jeffrey Weston Shields     jshields@rqn.com, 

5962725420@filings.docketbird.com;docket@rqn.com,tzimmerman@rqn.com 
• Jeremy C. Sink     jsink@kmclaw.com, mcarlson@kmclaw.com 
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• Mark S. Swan     mswan@strongandhanni.com, mark@swanlaw.net 
• Richard C. Terry     richard@tjblawyers.com, cbcecf@yahoo.com 
• Jeffrey L. Trousdale     jtrousdale@cohnekinghorn.com, mparks@ck.law 
• United States Trustee     USTPRegion19.SK.ECF@usdoj.gov 

 
 
      /s/ Carrie Hurst      

 

 

 

 

 

 

 

 

 

 

 

 

1609594 
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Prepared and Submitted by: 
 
Michael R. Johnson, Esq. (A7070) 
David H. Leigh, Esq. (A9433) 
RAY QUINNEY & NEBEKER P.C. 
36 South State Street, 14th Floor 
P.O. Box 45385 
Salt Lake City, Utah  84145-0385 
Telephone:  (801) 532-1500 
Facsimile:  (801) 532-7543 
Email:  mjohnson@rqn.com 
Email:  dleigh@rqn.com 
 
Attorneys for Steven R. Bailey, Chapter 7 Trustee 
 

IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF UTAH 

 
 
In re: 
 
EMPIRE SOLAR GROUP, LLC, 
 
  Debtor. 
 
 

 
Bankruptcy Case No. 21-23636 

 
Chapter 7 

 
Honorable Joel T. Marker 

 
 

 
ORDER GRANTING MOTION, PURSUANT TO 11 U.S.C. §105(a) AND FEDERAL 

RULES OF BANKRUPTCY PROCEDURE 9014 AND 9019, FOR ENTRY OF AN 
ORDER APPROVING A SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS 

BETWEEN THE TRUSTEE, ON THE ONE HAND, AND OKIIREVE INC., ON THE 
OTHER HAND ON THE OTHER HAND 

 

 This matter is before the Court on the Motion, Pursuant to 11 U.S.C. § 105(a) and 

Federal Rules of Bankruptcy Procedure 9014 and 9019, for Entry of an Order Approving a 
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Settlement Agreement and Mutual Release of Claims Between the Trustee, on the One Hand, and 

Okiireve Inc., on the Other Hand (the “Motion”) which was filed by Steven R. Bailey (the 

“Trustee”), who is the Chapter 7 Trustee in the above-entitled case.  The Motion was filed on 

July 22, 2022, as Dkt. __. 

 In the Motion, the Trustee asks the Court to approve the form and content of a Settlement 

Agreement and Mutual Release of Claims (the “Agreement”) between the Trustee, on the one 

hand, and Okiireve Inc. (“Okiireve”), on the other hand, to settle and resolve certain claims 

which the bankruptcy estate may have Okiireve, including claims for the avoidance and recovery 

of preferential and/or fraudulent transfers.  In summary, the Agreement provides that in 

resolution of such claims, Okiireve will make a settlement payment to the estate totaling 

$90,000.00 (the “Settlement Payment”).  The Agreement also provides for mutual releases and 

that Okiireve will receive an allowed general unsecured claim under Section 502(h) in the 

amount of the Settlement Payment.  A signed copy of the Agreement is attached to the Motion. 

The Court, after reviewing the Motion and the Agreement and such other and further 

matters in the file as the Court deemed appropriate, after considering any responses or objections 

to the Motion in the Court’s file, after further noting that the deadline for responding or objecting 

to the Motion has now expired, and after independently determining that the Motion and the 

Agreement attached thereto appears to be in the best interests of the estate and its creditors, has 

determined that the Motion is well-taken, and that the relief requested therein should be granted. 

Accordingly, pursuant to 11 U.S.C. § 105(a) and Federal Rules of Bankruptcy Procedure 

9014 and 9019, based upon the foregoing, and good cause appearing therefor, IT IS HEREBY 

ORDERED as follows: 

1. The Motion shall be, and it hereby is, approved. 

2. The Agreement attached to the Motion shall be, and it hereby is, approved as to 

the form and content in its entirety, and the Agreement is binding on the estate. 
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3. The Trustee’s execution of the Agreement for and on behalf of the estate is 

approved, and the Trustee is authorized to consummate the Agreement in accordance with its 

terms. 

4. Subject to Okiireve’s payment of the Settlement Payment in good and sufficient 

funds and Okiireve filing a proof of claim, Okiireve shall have an allowed general unsecured 

claim against the bankruptcy estate in the amount of the Settlement Payment. 

 

 =========================END OF ORDER ========================= 
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CERTIFICATE OF SERVICE 

I hereby certify that on the ____ day of ____ 2022, a true and correct copy of the 

foregoing [proposed] ORDER GRANTING MOTION, PURSUANT TO 11 U.S.C. § 105(a) 

AND FEDERAL RULES OF BANKRUPTCY PROCEDURE 9014 AND 9019, FOR ENTRY 

OF AN ORDER APPROVING A SETTLEMENT AGREEMENT AND RELEASE OF 

CLAIMS BETWEEN THE TRUSTEE, ON THE ONE HAND, AND OKIIREVE INC, ON 

THE OTHER HAND (the “Order”) was electronically filed and therefore served via CM/ECF 

on the following: 

 

      /s/ Carrie Hurst     
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DESIGNATION OF PARTIES TO BE SERVED 
 

 Service of the foregoing ORDER GRANTING MOTION, PURSUANT TO 11 U.S.C. § 

105(a) AND FEDERAL RULES OF BANKRUPTCY PROCEDURE 9014 AND 9019, FOR 

ENTRY OF AN ORDER APPROVING A SETTLEMENT AGREEMENT AND RELEASE 

OF CLAIMS BETWEEN THE TRUSTEE, ON THE ONE HAND, AND OKIIREVE INC. 

ON THE OTHER HAND ON THE OTHER HAND (the “Order”) should be served on the 

persons in the manner designated below: 

By electronic service: I certify that the parties of record in this case as identified immediately 
below are registered CM/ECF users and will be served notice of entry of the foregoing Order 
through the CM/ECF System: 
 

 

By U.S. Mail – In addition to the foregoing persons of record receiving notice of the entry of the 
Order through the CM/ECF system, the NON-ECF parties requesting notice and parties set forth 
in the Court’s Order limiting notice as attached hereto as Exhibit A should be served with a copy 
of the Order by U.S. Mail pursuant to Fed R. Civ. P. 5(b). 

 

/s/      
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